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RoseEBROOK WATER COVPANY, | NC.
Prehearing Conference Order Establishing A Procedural Schedul e

ORDER NO 23, 344

Novenber 15, 1999

APPEARANCES: Ransnei er & Spellman by Dom S. D Anbruoso,
Esg. on behal f of Rosebrook Water Conpany, |Inc. and Munt
Washi ngton Hotel Preservation Limted; and Lynmari e Cusack, Esq.
for the Staff of the New Hanpshire Public Utilities Conm ssion.
| . PROCEDURAL HI STORY

On  Septenber 13, 1999, Rosebrook \Water Conpany
(Rosebrook) and Mount Washington Hotel Preservation Limted
Partnership (MMH) filed a joint petition requesting the New
Hanpshire Public Uilities Comm ssion’s (Conm ssion) approval for
the transfer of 100% of Rosebrook stock fromthe current owners to
MAH. The petition al so asked for authorization for MMHto conmence
business as a water utility in the State of New Hanpshire, Town of
Carroll.

The petitioners requested that an Order N si be issued.
The initial Order of Notice set a prehearing conference for October
15, 1999, to be followed inmmediately by a technical session. A

duly noticed prehearing conference and technical session was held

on Cctober 15, 1999.
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1. Position of the Parties at the Prehearing Conference

A. Rosebr ook

Rosebr ook questioned the Comm ssion’s jurisdiction over
the Petitioners proposed transfer of stock. It is the Conpany’s
belief that there is no statute in Title 34 which expressly governs
the sale of stock from Rosebrook to MMH.  The Conpany argued t hat
RSA 374:30 relates to an asset sale and not a stock sale and RSA
374: 24 and 26 deal with the requirenents for commencing a utility
operation in the State of New Hanpshire. The Conpany asserted that
this was not the comencenent of a new operation but nerely new
owners taking over an existing public utility.

The Conpany al so enphasized the need for a procedura
schedul e which would not inpede the progress of this matter with
t he MM

B. Staff

In response to the Petitioners jurisdiction argunent
Staff cited two cases supporting the Comm ssion’s authority over

this matter. Staff argued in State of New Hanpshire v. New

Hanpshire Gas and Electric, 86 N H 16 (1932), the New Hanpshire

Suprenme Court noted that when the control of the operation of the
enterprise is to be surrendered the consent of the Comm ssion is
required. The Court acknowl edged that the Conm ssion was
authorized to issue orders conferring upon a utility the right to

comence busi ness, acquire stocks of other utilities, transfer its
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franchi se, works or system and to change its capital structure.

Id., at 30. In Re Tel ephone and Data Systens, Inc., 73 N.H PUC

166 (1988) the Comm ssion applied the sane analysis when
determining whether to approve the acquisition of Chichester
Tel ephone Conpany’ s capital stock by TDS Tel ephone. Staff believes
t hat t hese cases support the Conm ssion's assertion of jurisdiction
where the ownership and control of the utility is to change due to
a stock sale.

Staff also noted that the petition raised issues
regardi ng: the current investigation of overearnings in Docket No.
99-073; the status of the 1999 Special Contract wth the Mount
Washi ngton Hotel which was approved in Order No. 23,221 on June 2,
1999; the conpletion of needed system inprovenents; and the
managenent and over si ght responsibility of Rosebr ook.
Specifically, Staff has concerns regarding what may becone an
“affiliate relationshi p” between the new Rosebrook owners and the
Conpany’ s | argest custoner, and questions concerning the conti nued
progress on the Conpany’s well upgrade project and other system
I nprovenents.

Staff al so questioned the need for a speedy resol uti on of
this matter and the conti nued use by the Mount Washi ngt on Hotel of
services and/or contracts currently utilized in the operation of

t he Conpany.
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C. Concerned Custoner

The Comm ssion notes that it received a letter from one
of Rosebrook’s custonmers who was unable to attend the prehearing
conf er ence. In his letter, M. Janes Sullivan raised several
i ssues, sone of which centered on the rates to be set, who would
regul ate the new owner, the condition of the water system and the
rel ati onshi p between the new owner and t he Mount Washi ngton Hotel .
M. D Anbruoso stated that the Conpany woul d respond to the letter
in the near future.
I11. Technical Session

Fol |l owi ng the prehearing conference, the parties net to
devel op a procedural schedule. Wile Staff initially proposed a
schedul e whi ch woul d have been dependent on the conpletion of the
overearni ngs docket, the Conpany nmaintained that a nore tinely
schedul e was appropri ate and i ndeed necessary in order to avoid the
possi ble withdrawal of the parties fromthe proposed agreenent.

The parties agreed to the follow ng schedul e. Dat a
requests will be issued, on a rolling basis, wth a seven day

response tine.

Last day for data requests Novenber 9, 1999
Dat a responses Novenber 16, 1999
Techni cal session/settl enent

conf erence Novenber 23, 1999
Subm ssi on of settl enent Decenber 1, 1999

Hearing on the nerits Decenber 8, 1999
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V. COWM SSI ON ANALYSI S

The cases relied on by Staff confirmthat this Conm ssion
has the authority to require that a utility seek approval of any
stock transfers which may result in the change of control of the
conpany. The Comm ssion has been given this approval authority
pursuant to RSA 374:30, which provides that a “public utility may
transfer... its franchise, works or system.. when the comm ssion
finds that it shall be for the public good....” Wen there is, as
here, the potential surrender of control of the operation fromthe
existing utility to a new organi zati on the Comm ssion’ s perm ssion

is required. Re Tel ephone and Data Systens, Inc., at 172 citing

State of New Hanpshire v. New Hanpshire Gas and El ectric, 86 N H

16 (1932).

Additionally, pursuant to RSA 374:22 and 374:26 the
Comm ssi on has the authority to i nvesti gate whether the acquisition
by MAMH of the Rosebrook stock will be in the public good. The
Comm ssion is obligated to find out whether the acquiring party is
ready, wlling and able to continue providing adequate service.
Id., at 173. Thus, the Comm ssion has jurisdiction over the
acqui sition.

The Comm ssion also finds that the proposed Procedural

Schedul e is reasonable and therefore, will adopt it.
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Based upon the foregoing, it is hereby
ORDERED, that the Comm ssion has jurisdictionto over the
matters at issue in this case as di scussed above; and it is
FURTHER ORDERED t hat the Procedural Schedul e enunerated
above i s adopted.
By order of the Public Uilities Comm ssion of New

Hanpshire this fifteenth day of Novenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



